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1 Copies may be obtained, if needed, from 
the U.S. Naval Publications and Forms Cen-
ter, ATTN: Code 1053, 5801 Tabor Avenue, 
Philadelphia, PA 19120. 

(g) Does not provide authority to 
enter into contracts. 

(h) Does not apply to the conduct of 
research and development, except for 
severable in-house CAs that support re-
search and development, such as those 
listed in enclosure 3 of DoD Instruction 
4100.33 1 (32 CFR part 169a). 

(i) Does not justify conversion to 
contract solely to avoid personnel ceil-
ings or salary limitations. 

(j) Does not authorize contracts that 
establish an employer-employee rela-
tionship between the Department of 
Defense and contractor employees, as 
described in FAR 37.104. 

§ 169.3 Definitions. 
Commercial Activity Review. The proc-

ess of evaluating CAs for the purpose of 
determining whether or not a cost 
comparison will be conducted. 

Commercial Source. A business or 
other non-Federal activity located in 
the United States, its territories and 
possessions, the District of Columbia, 
or the Commonwealth of Puerto Rico 
that provides a commercial product or 
service. 

Conversion to Contract. The change-
over of a CA from performance by DoD 
personnel to performance under con-
tract by a commercial source. 

Conversion to In-House. The change-
over of a CA from performance under 
contract to performance by DoD per-
sonnel. 

Core Logistics. Those functions identi-
fied as core logistics activities pursu-
ant to section 307 of Pub. L 98–525 and 
section 1231 of Pub. L. 99–145, codified 
at section 2464, title 10 that are nec-
essary to maintain a logistics capa-
bility (including personnel, equipment, 
and facilities) to ensure a ready and 
controlled source of technical com-
petence and resources necessary to en-
sure effective and timely response to a 
mobilization, national defense contin-
gency situation, and other emergency 
requirements. 

Cost Comparison. The process of devel-
oping an estimate of the cost of per-
formance of a CA by DoD employees 

and comparing it, in accordance with 
the requirements in DoD Instruction 
4100.33 to the cost of performance by 
contract. 

Direct-Conversion. Conversion to con-
tract performance of an in-house com-
mercial activity based on a simplified 
cost comparsion or the conversion of 
an in-house commerical activity per-
formed exclusively by military per-
sonnel. 

Displaced DoD Employee. Any DoD 
employee affected by conversion to 
contract operation (including such ac-
tions as job elimination, or grade re-
duction). It includes both employees in 
the function converted to contract and 
employees outside the function who are 
affected adversely by conversion 
through reassignment or the exercise 
of bumping or retreat rights. 

DoD Commercial Activity (CA). An ac-
tivity that provides a product or serv-
ice obtainable (or obtained) from a 
commerical source. A DoD CA may be 
the mission of an organization or a 
function within the organization. It 
must be type of work that is separable 
from other functions or activities so 
that it is suitable for performance by 
contract. A representative list of the 
functions performed by such activities 
is provided in enclosure 3 of DoD In-
struction 4100.33. A DoD CA falls into 
one of two categories: 

(a) Contract CA. A DoD CA managed 
by a DoD Component, but operated 
with contractor personnel. 

(b) In-House CA. A DoD CA operated 
by a DoD Component with DoD per-
sonnel. 

DoD Employee. Civilian personnel of 
the Department of Defense. 

DoD Governmental Function. A func-
tion that is related so intimately to 
the public interest as to mandate per-
formance by DoD personnel. These 
functions include those that require ei-
ther the exercise of discretion in apply-
ing Government authority or the use of 
value judgment in making the decision 
for the Department of Defense. Serv-
ices or products in support of Govern-
mental functions, such as those listed 
in enclosure 3 of DoD Instruction 
4100.33, are CAs and are subject to this 
part and its implementing Instruc-
tions. Governmental functions nor-
mally fall into two categories: 

VerDate Mar<15>2010 10:15 Aug 28, 2012 Jkt 226126 PO 00000 Frm 00736 Fmt 8010 Sfmt 8010 Y:\SGML\226126.XXX 226126em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 C
F

R



727 

Office of the Secretary of Defense § 169.4 

(a) Act of Governing. The discre-
tionary exercise of Governmental au-
thority. Examples include criminal in-
vestigations, prosecutions, and other 
judicial functions; management of Gov-
ernment programs requiring value 
judgments, as in direction of the na-
tional defense; management and direc-
tion of the Armed Services; activities 
performed exclusively by military per-
sonnel who are subject to deployment 
in a combat, combat support, or com-
bat service support role; conduct of for-
eign relations; selection of program 
priorities; direction of Federal employ-
ees; regulation of the use of space, 
oceans, navigable rivers, and other nat-
ural resources; management of natural 
resources on Federal Property; direc-
tion of intelligence and counterintel-
ligence operations; and regulation of 
industry and commerce, including food 
and drugs. 

(b) Monetary Transactions and Entitle-
ments. Refers to such actions as tax 
collection and revenue disbursements; 
control of treasury accounts and the 
money supply, and the administration 
of public trusts. 

DoD Personnel. Military and civilian 
personnel of the Department of De-
fense. 

Expansion. The modernization, re-
placement, upgrading, or enlargement 
of a DoD CA involving a cost increase 
exceeding either 30 percent of the total 
capital investment or 30 percent of the 
annual personnel and material costs. A 
consolidation of two or more CAs is not 
an expansion, unless the proposed total 
capital investment or annual personnel 
and material costs of the consolidation 
exceeds the total of the individual CAs 
by 30 percent or more. 

Installation. An installation is the 
grouping of facilities, collocated in the 
same vicinity, that supports particular 
functions. Activities collocated and 
supported by an installation are con-
sidered to be tenants. 

Installation Commander. The com-
manding officer or head of an installa-
tion or a tenant activity, who has 
budget and supervisory control over re-
sources and personnel. 

New Requirement. A recently estab-
lished need for a commercial product 
or service. A new requirement does not 
include interim in-house operation of 

essential services pending reacquisi-
tion of the services prompted by such 
action as the termination of an exist-
ing contract operation. 

Preferential Procurement Programs. 
Preferential procurement programs in-
clude mandatory source programs such 
as Federal Prison Industries (FPI) and 
the workshops administered by the 
Committee for Purchase from the 
Blind and Other Severely Handicapped 
under Pub. L. 92–98. Small, minority, 
and disadvantaged businesses; and 
labor surplus area set-asides and 
awards made under Pub. L. 85–536, sec-
tion 8(a) and Pub. L. 95–507 are included 
under preferential procurement pro-
grams. 

Right of First Refusal of Employment. 
Contractors provide Government em-
ployees, displaced as a result of the 
conversion to contract performance, 
the right of first refusal for employ-
ment openings under the contract in 
positions for which they are qualified, 
if that employment is consistent with 
post-Government employment conflict 
of interest standards. 

§ 169.4 Policy. 

(a) Ensure DoD Mission Accomplish-
ment. When complying with this part 
and its implementing Instruction, DoD 
Components shall consider the overall 
DoD mission and the defense objective 
of maintaining readiness and sustain-
ability to ensure a capability for mobi-
lizing the defense and support struc-
ture. 

(b) Achieve Economy and Quality 
through Competition. Encourage com-
petition with the objective of enhanc-
ing quality, economy, and perform-
ance. When performance by a commer-
cial source is permissible, a 
comparsion of the cost of contracting 
and the cost of in-house performance 
shall be performed to determine who 
shall provide the best value for the 
Government, considering price and 
other factors included in the solicita-
tion. The restriction of a solicitation 
to a preferential procurement program 
does not negate the requirement to 
perform a cost comparison. Perform-
ance history will be considered in the 
source selection process, and high qual-
ity performance should be rewarded. 
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